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Nick and Helen Kikalos     Permit #DL45-10770 
3713 45th Avenue      District 1 
Highland IN  46322 

 
PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 

 
I. 

BACKGROUND OF THE CASE 
 

 Nick and Helen Kikalos, 3713 45th Avenue, Highland, IN (Permittees), are the holders of an 
Alcohol and Tobacco Commission (ATC), type 217 permit, permit #RR45-10770.  The Permittees filed 
their application for transfer of location on August 7, 2000.  The application was assigned for hearing to the 
Lake County Local Board (LB) and the LB voted to recommend denial of the application and their 
recommendation was adopted by the ATC. 
 
 The Permittees filed a timely Notice of Appeal and the appeal was assigned to ATC Hearing Judge, 
Daniel M. Steiner (HJ).  The hearing was held on September 9, 2002 at the Lake County Government 
Center, Crown Point, IN.  The Permittee was represented by attorney Peter Manous and the remonstrators 
were represented by attorney Michael Katz.  At that time, witnesses were sworn, evidence was heard and 
the matter was taken under advisement.  The HJ now submits his recommendation to the ATC for 
consideration. 
 

II. 
EVIDENCE AT THE HEARING 

 
A. 

WITNESSES 
 

1. Nick Kikalos (N. Kikalos), Permittee.  He testified that he has owned the permit for seven or 
eight years and has had trouble finding a suitable location.  He said that he has tried at least five 
different locations and that they have been turned down by the town of Highland Zoning 
Commission for locations.  He said they are trying to get into a strip mall that has many 
vacancies, the current proposed location.  He further stated that he has never tried to sell this 
permit and he has been in the liquor store business for 30 years and has had four other stores in 
Highland.  On cross-examination he acknowledged that he has not provided the documents that 
attorney Katz has requested in August 2002.  He stated that he does feel that the desires of the 
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neighborhood should be considered but doesn’t feel that the neighborhood is aware of his 
competitors’ motives.   

 
2. John Osan (Osan), Osan testified that he owns two liquor stores in Lake County, both in 

Highland.  He said there are four package liquor stores in Highland with one being at 5th Street 
and 45th Avenue.  He stated there are two other stores located in this center.  It is residential 
behind the store and commercial on the sides and there is approximately room for ten cars to 
park.  He feels that Kikalos will be a detriment to his business and that if the population of 
Highland has decreased then if the ATC quota were subject to the current census that Kikalos 
would not qualify because of the decreased population in Highland.  He says that he is aware of 
the competition that Kikalos would produce and agrees that this time Kikalos would have more 
parking.  He said that his store and Kikalos would draw from the same demographic area.  He 
further stated that his patrons started the petition drive against Kikalos, not him.  He said further 
that he does not agree that the ATC can keep this permit in escrow indefinitely.   

 
3. Theodore F. Kuta, Jr. (T. Kuta), 1421 Arbogast, Griffith, Indiana.  Kuta said he has passed 

out petitions on behalf of Osan and that his mother works for Osan.  He stated he walked 
within a four to five block area of the proposed premises to obtain the signatures and that he 
observed the petitions being signed himself.  On cross-examination he acknowledged that his 
mother gave him a significant amount of money to pass out the petitions.   

 
4. Rosalee Kuta (R. Kuta), she stated that she is T. Kuta’s mother, that she lives in Griffith and 

that she works for Osan.  She obtained some of the signatures in the area of the proposed 
location.   

 
5. Theodore Kuta (T. Kuta, Sr.), He stated there is a bike path in the vicinity of the proposed 

premises for family and that he lives 1 ½ miles from the proposed premises. 
 

6. Mircea Dreghicia (Dreghicia), stated that he is a new immigrant from Romania and that he lives 
across the street from Osan and that he does not object to the store in the neighborhood owned 
by Osan, but feels that another one would be too many.   

 
7. Eric Osan (E. Osan), Osan’s son.  He stated there is no need and that the residents don’t want 

another liquor store.  He says the Dairy Queen in near proximity to the proposed premises and 
it attracts a lot of young kids who sit outside on the premises.  Said Dairy Queen is 
approximately 200 yards from Kikalos’ proposed premises. 

 
8. Branko Jamkovich (Jamkovich), he stated there would be too much traffic in the area if Kikalos 

were allowed to establish his premises there. 
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9. Telly Koktsiuis (Koktsiuis), he stated that he owns and runs a soccer facility within the strip mall 
where Kikalos would locate his premises and he doesn’t want the kids who come to his facility 
to be in proximity to patrons of a liquor store. 

 
10. Richard Sines (Sines), he also is part owner of the previously mentioned soccer facility.  He 

says there isn’t enough parking as is and there are too many kids in his store for there to be a 
liquor store in this mall.  He stated there is also an Osco Drug Store approximately one mile 
away from this location where people can buy alcoholic beverages and that another outlet is not 
needed.   

 
11. Michael Katz (Katz), Katz, as witness not attorney, stated that he is a Highland businessman 

and objects to this permit being issued and stated that there is no need for this permit at this 
location and specifically it would be in proximity to too many kids who frequent various other 
facilities in proximity to its proposed location.  He further stated that he does not feel that the 
ATC has done anything improper by giving the Permittee the number of years escrow they have 
received, but feels that the ATC was deceived by the Permittee and the Permittee’s former 
attorney. 

 
B. 

EXHIBITS 
 
 The following exhibits were offered at the appeal hearing: 
 

1. Remonstrators’ Exhibit A, a letter from Kenneth J. Mika, building commissioner of the town of 
Highland, Indiana, 46322, dated July 25, 2002, addressed to attorney Michael Katz.  Said 
exhibit was admitted without objection. 

 
2. Remonstrators’ Exhibit B (in three parts), consisting of a printout of the US Census Bureau 

regarding the town of Highland, Indiana, with information regarding demographics by total 
number and by percent of various groups in the town of Highland.  Said exhibit was admitted 
without objection. 

 
3. Remonstrators’ Exhibit C, consisting of a document signed by Kathleen Puent and Nick 

Kikalos, relative to the transferring of this permit to Kathleen Puent to Nick and Helen Kikalos, 
apparently signed December 15, 1992.  Said exhibit was admitted without objection. 

 
4. Remonstrators’ Exhibit D, the admission of which was denied as being irrelevant. 

 
5. Remonstrators’ Exhibit E (in two parts), consisting of a cover sheet dated March 1, 2001, 

entitled “Existing 217 active package store permits Highland, Indiana” and also including a map 
of the town of Highland on the second part.  Said exhibit was admitted over the objection of the 
Permittee on the basis of relevance. 
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6. Remonstrators’ Exhibit F (in seven parts), consisting of photographs of the strip center where 

the proposed premises would be located, plus photographs of a purportedly adjacent Amoco 
gasoline station.  Parts one through five were admitted without objection and parts six and 
seven ruling was withheld. 

 
7. Remonstrators’ Exhibit G (in two parts), an affidavit from Tom Sourlis, regarding his opposition 

to the issuance of this permit.  Said exhibit was admitted without objection. 
 

8. Remonstrators’ Exhibit H (in three parts), an affidavit from George Van Til, regarding his 
opposition to the issuance of this permit at this location.  Said exhibit was admitted without 
objection. 

 
9. Remonstrators’ Exhibit I, a petition entitled “Petition Opposing Appeal From A Denial By the 

Indiana Alcoholic Beverage Commission Of A Petition For The Issuance Of A Beer, Liquor 
And Wine Package Store Permit, type 217, to Nick Kikalos And Helen Kikalos at 3317-45th 
Street, Highland, Indiana 46322”.  Said exhibit admitted with the Permittee objecting to not 
having the opportunity to object to specific signatores.  Exhibit contains approximately 718 
signatures of persons in opposition to this being located at this location. 

 
10. Remonstrators’ Exhibit J (in four parts), consisting of a letter from ATC Administrative 

Assistant, Kimberly D. Chew, dated April 17, 2002, a graphic regarding various ATC permits 
which have been held in escrow by the ATC for three years or more, a letter from Michael 
Katz, dated April 3, 2002, and addressed to ATC Commissioner Gigi Marks, requesting said 
information about other escrow permits, and a US Postal Service mail receipt apparently 
regarding Mr. Katz’s previously mentioned letter to Commissioner Marks.  Said exhibit 
admitted without objection. 

 
The HJ took administrative notice of the file herein, including all record of the LB proceedings herein. 
 

III. 
PROPOSED FINDINGS OF FACT 

 
THAT UPON HEARING HEREIN the Hearing Judge makes the following findings of fact: 
 

1. That the Permittee, Nick & Helen Kikalos, 3713 45th Avenue, Highland, IN  46322, is the holder 
of an ATC, type 217 permit, permit #DL45-10770.  (ATC file) 

 
2. That on July 11, 1995, the Permittee, d/b/a Nick’s Liquors, file Consent to Transfer and 

Application for Transfer of Type 217 permit. (ATC file) 
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3. That accompanying that application was a letter from counsel for the Permittee, which stated that 
"[t]he real estate will be purchased and construction will begin on the building as soon as the 
Alcoholic Beverage Commission has approved the requested transfer." (ATC file) 

 
4. That the property at 3713-45th Street in Highland was then and is now a vacant lot owned by 

Charles and Madolyn Puntillo, who apparently have never applied to the Town of Highland to 
have the property at that location rezoned for the construction of a liquor store or for any other 
purpose. (ATC appeal hearing) 

 
5. That relying upon the representations of the Permittee, the ATC record on August 1, 1995, stated: 

"The new owner does not have a premises ready to open, but is ready to begin 
building pending the decision of the Commission to allow the escrow to escrow." 
(ATC file) 
 

6. That on October 18, 1995, the ATC approved the permit being held in escrow. (ATC file) 
 

7. That on January 30th, 1996, Permittee filed for renewal and included a statement which stated that 
“[w]e are applying for renewal of our liquor permit that is in escrow.  Just want to let you know we 
have not found a location yet.  We have been looking. — Thank you - Helen Kikalos” (ATC file) 

 
8. That on April 8, 1996, the ATC responded by writing the following: 

 
“Upon review of your renewal application, your permit, when transferred, indicated 
that your location was to be at 3713-45th Avenue, Highland, IN, as soon as 
constructed. 
Your note dated January 29, 1996 and attached to your renewal application now 
indicates that you are looking for a location. 
Indiana statute allows for two years of escrow.  Your permit was in escrow for 3 
years before you held it, and now is in its (4) fourth year of escrow under your 
ownership. Please advise immediately as to the discrepancy between location 
information provided upon the transfer and your current status. 

/s/ Gigi M. Marks, Commissioner 
Indiana Alcoholic Beverage Commission” (ATC file) 

 
9. That on April 18, 1996, counsel for Permittee stated the following in correspondence to the ATC: 

 
“As I indicated to you in our telephone conversation, that license was intended to 
be active at 3713 45th Avenue, Highland, Indiana 46322 (sic) upon completion of 
construction of the building intended to be built on that site.  However, subsequent 
to the transfer of the license into escrow, it was determined through the Highland 
Planning Commission that the intended use of the property did not comply with the 
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zoning ordinance in force.  We had previously been assured by the seller of the 
property that the property was appropriately zoned for a package liquor outlet.  As 
a matter of fact, the attorney that gave us that assurance is the attorney that worked 
on having the zoning changed to allow such a use.  However, from the time the 
attorney petitioned for the change of the use and my clients’ purchase of the 
property, the Highland Planning Commission had redefined the zoning statutes 
which, in essence, retroactively precluded the use of that site as a package liquor 
store. 
At this time my client is still aggressively looking for a location that he can either 
rent, buy, or build on in order to activate the license. 
As per our conversation, I will contact you on or before July 1, 1996 to advise you 
of the current status of my clients’ progress in getting a new location…”  (ATC file) 
  

10. That on May 22, 1996, the ATC, in reliance upon such representations, approved another renewal 
in escrow.  (ATC file) 

 
11. That the Permittee thereafter failed to timely submit to the ATC an accurate timetable, plan and 

progress report for putting the permit into use. (ATC appeal hearing) 
 
12. That N. Kikalos, has testified herein of his purportedly extensive efforts to purchase and rezone 

such property. (ATC appeal hearing) 
 
13. That the Town of Highland, through its Building Commissioner, has verified through documentation 

admitted herein that: 
   
“…the Town of Highland, between January 1, 1990, to the present [July 25, 
2002] found no record of requests for rezoning of the property located at 3713-
45th Street. 
In addition, the present zoning has been in effect since 1976.  The only change 
being that the zoned district classification title changed from BP Business 
Professional to PB-Professional Business, when the Zoning Ordinance was 
modified a couple of years ago.  The designations mean the same thing. 

Sincerely, 
/s/ Kenneth J. Mika 
Building Commissioner” (ATC appeal hearing)

 
14. That the ATC, acting in reliance upon the representations of the Permittee, continued to approve 

one year renewals in escrow of such permit on May 22, 1996; January 28, 1997; August 18, 
1998; April 13, 1999, retroactive to February 15, 1999; and May 15, 2000, retroactive to 
February 15, 2000.  (ATC appeal hearing) 
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15. That the Permittee failed to exercise sufficient effort to put such permit into use. (ATC file & ATC 
appeal hearing) 

 
16. That on August 4, 2000, Permittee applied to transfer the permit out of escrow to a new location at 

3317-45th Street, in a shopping strip. (ATC file)  
 
17. That on March 6th, 2001, the LB recommended to the ATC that such application for transfer be 

denied due to the undesirability of the subject property for the location of a Type 217 permit. (ATC 
file & record of LB proceeding) 

 
18. That on April 17th, 2001, the ATC adopted the recommendation of the Lake County Board and 

denied such application. (ATC file) 
 
19. That at the hearing before the LB the Permittee filed petitions with two hundred thirty-nine (239) 

signatures from throughout Highland, Indiana, (also, Munster and Whiting) who signed such 
petitions in support of the applicants. (record of LB proceedings) 

 
20. That at the hearing before the LB and during this appeal the Remonstrators filed petitions with 

signatures from the immediate neighborhood surrounding the proposed location (this includes 
Griffith residents whose homes are across 45th Street, immediately south of the proposed location) 
whereby approximately one thousand two hundred twenty-six (1,226) residents and 
businesspersons objected to the transfer and renewal of such permit for the following reasons: 

 
(a) That there is no need for the services of the Applicants at 3317-45th Street; 
(b) That neither the neighborhood nor the community wishes to receive the services of the 

Applicants at 3317-45th Street; 
(c) That the services of the Applicants at 3317-45th Street would impact negatively on other 

businesses in the neighborhood and the community; and 
(d) That the services of the Applicants at 3317-45th Street would impact negatively on the 

neighborhood and the community. (ATC file, record of LB proceedings & ATC appeal 
hearing) 

 
21. That in addition to those who signed such petitions, other residents and businesspersons submitted 

separate Affidavits and letters and/or testified herein in objection to such transfer and renewal for 
the foregoing reasons. (ATC appeal hearing) 

 
22. That the application for the transfer of a Type 217 permit to 3317-45 Street, Highland, Indiana, 

should be denied as the remonstrators have produced substantial evidence at both the LB and ATC 
appeal hearings to find that all the provisions of 905 IAC 1-27-4 apply to this application and the 
Permittee has failed to produce adequate evidence to overturn this finding, at either the LB or ATC 
appeal hearings. (ATC file, record of LB proceedings & ATC appeal hearing) 
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 CONCLUSIONS OF LAW 
                                                          
 

THAT BASED UPON THE ABOVE FINDINGS OF FACT the Hearing Judge now enters the 
following conclusions of law: 

 
1. The Permittee, Nick and Helen Kikalos, 3713 45th Avenue, Highland, Indiana 46322, is the holder 

of an ATC, type 217 permit, permit #DL45-10770.  (ATC file) 
 
2. That 905 IAC 1-27-4 states as follows: 

 
“Location--The commission upon application for a new or upon application for a 

transfer of location of an existing permit, shall also investigate the desirability of the permit in 
regard to the potential geographical location of said permit. In making this determination, 
the commission may consider, but is not limited to the following factors: 

(a)  The need for such services at the location of the permit. 
(b)  The desire of the neighborhood or the community to receive such services. 
(c)  Impact of such services on other business in the neighborhood or 

community. 
(d) Impact of such services on the neighborhood or community.” (905 IAC 1-

27-4) 
 
3. The LB found by substantial evidence that the provisions of 905 IAC 1-27-4 apply in this 

situation and that the application for transfer of application to this proposed location should 
be denied and the ATC adopted the recommendation of the LB.  (ATC file and record of 
LB proceedings) 

 
4. At the ATC appeal hearing the remonstrators produced additional evidence to support the 

contention that 905 IAC 1-27-4 applies to this situation and this evidence was not rebutted 
by the Permittee at the ATC appeal hearing.  (ATC appeal hearing) 

 
5. It is therefore found that the recommendation of the LB was not: 1) arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law; 2) contrary to a constitution 
right, power, privilege or immunity; 3) in excess of or contrary to statutory jurisdiction, 
authority, limitations or rights; 4) without observance required by law; or 5) unsupported by 
substantial evidence.  Further the evidence presented at the ATC appeal hearing gives more 
support and more substantial evidence to the recommendation of denial of this application 
for transfer.  (IC 7.1-3-19-11) 

 



 
 9 

 THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that the application for 
transfer of location of the Permittee, Nick and Helen Kikalos, 3713 45th Avenue, Highland, 
Indiana, 46322, permit #DL45-10770, is denied and appeal of said Permittee is further denied. 
 
Date ______________________ 
 
      ____________________________________ 
      Daniel M. Steiner, Hearing Judge 


